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JOINT APPENDIX 
[ Filed February 19, 1962] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
Grand Jury Impanelled on December 21, 1961, Sworn in on 3 anuary 2, 1962. 


THE UNITED STATES OF AMERICA Criminal No. 155-62 
v. Grand Jury No. 90-62 


JAMES E. BLAKNEY Violation: 22 D.C.C. 2901 
(Robbery) 
The Grand Jury charges: 


On or about January 13, 1962, within the District of Columbia, 
James E. Blakney, by force and violence and against resistance and by 
sudden and stealthy seizure and snatching and by putting in fear, stole 
and took from the person and from the immediate actual possession of 
James Potter, property of James Potter, of the value of about $25.00, 
consisting of one wallet of the value of $1. 00, $4.00 inmoney and one 
radio of the value of $20.00. 


/s/ DAVID C. ACHESON 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


x * Ok 


[ Filed February 23, 1962] 


PLEA OF DEFENDANT ! 

On this 23rd day of February, 1962, the defendant James E. Blakney, 
appearing in proper person and by his attorney Claire O. Ducker, being 
arraigned in open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. | 
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The defendant is remanded to the District Jail. 
By direction of 


/s/ MATTHEW F. McGUIRE 
Presiding Judge 
Criminal Court # Assignment 
* * * 


[ Filed January 16, 1963] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Monday, April 2, 1962 


The above-entitled matter came on for trial before The Honorable 
EDWARD A. TAMM, Judge, United States District Court for the District 
of Columbia, and a jury at 10:00 A.M. 

APPEARANCES: 

For the Government: 


DONALD S. SMITH, Esq., 
Assistant United States Attorney 


For the Defendant: 
CLAIRE O. DUCKER, Esq. 
* * * * 
Whereupon, 
JAMES POTTER 
called as a witness on behalf of the Government, having been first duly 
sworn, took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. SMITH: 
* * * * * 


Q. Would you first tell us your full name, sir? A. James Potter. 
Q. Where do you reside, Mr. Potter? A. Where dol live? 
Right now I live at 2213 16th Street, Southeast. 
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Q. And where are you employed? A. Well, Iam employed with 
Charles W. Scott in Bethesda, Maryland. 
Q. What kind of business is that, Mr. Potter? A. That is car- 
penter business. 

Q. Construction or contracting work? A. Yes, contracting. 

Q. Now, Mr. Potter, I want to direct your attention back to Janu- 
ary 13, 1962, that is last January 13. I want to ask you if you had occasion 
to go to a bowling alley on East Capitol Street? A. Yes, I did. 

Q. What is the name of that particular bowling alley, Mr. Potter? 
A. That is the Greenway Bowling Alley. | 

Q. Is that in the 3500 block of East Capitol? A. ee 

Q. Now, do you customarily go there, Mr. Potter. A. Well, I 


used to go there quite often when I lived out there. 

Q. Isee. Well now, on January 13th, Mr. Potter where did you 
live? A. I lived on 2213 16th Street, Southeast. 

Q. Were you in that particular bowling alley about 10: 30 in the 
evening? A. Yes, I was. ! 

Q. Can you tell us what time you made your first appearance there, 
what time you first went there? A. I would say it was about a quarter 
after ten. | 

Q. Now, Mr. Potter, after entering the Greenway Bowling Alley, 
did you have occasion to go to the men's room? A. Yes, I did. 

Q. Now, when you entered the men's room did you notice anyone 
or did you see anyone inside the men's room? A. No, I did not see 
nobody. | 

Q. Did anything unusual happen to you after you entered the men's 
room? A. Yes, there were. Somebody grabbed me from behind and 
swung me around and started to beat me in the face. | 

Q. Now, when you say "somebody" are you able to tell us how 
many persons there were? A. Well, it must have been two of them be- 
cause one was holding me while the other was beating me. 


Q. Were you being held from behind? A. I was being held from 
behind. | 
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Q. What part of your body was being held? A. My arms and neck. 

Q. And there was one in front of you? A. Yes, sir. 

Q. Now, did you get a view at any time of the faces of the parti- 
cular persons who had a hold of you? A. No, sir, I did not. 

Q. Now, having grabbed you and hit you in the face, what happened 
then, Mr. Potter? ‘A. Well, they took my radio. I had, I would say, 
about $4.00 and my wallet and they taken that. 

Q. Let me ask you this: Where was your wallet? A. My wallet 
was in my hip pocket. 

Q. And this amount of money you mentioned, where was that $4.00, 
Mr. Potter? A. Well, I'm not positive; I think there were a couple 
dollars in the wallet and I had some change in my pocket. 

Q. Now, you mentioned a radio to the jury. Can you tell us where 
that was on your person? A. Yes, sir, Ican. That was in my right 
coat pocket. 


Q. Now, what happened to you after these items were removed 


from your person? A. Well, they turned me loose and I sunk down to 
the floor and lay down. 

Q. What was your condition at that time? Were you partly sense- 
less? A. I was kind of stunned. 

Q. You were stunned? A. Yes. 

Q. Did you make a complaint or report to anyone after this had 
occurred? A. Not right then because I couldn't, but then a man -- I 
don't know if it was the man that owns the bowling alley -- came in. 

Q. Did you talk to him? A. Not right then, I did not talk to nobody 
because -- then the policemen come and some of them said, "Well, I 
think we know who did it." And -- 

THE COURT: Just a minute. Just answer the questions. 

BY MR. SMITH: 

Q. Did there come a time when Metropolitan Police Officers arrived 
at the bowling alley? A. Yes, about five minutes later. 

Q. Were they in uniform? A. Yes, they were. 
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Q. Did you make a report to the officers about what had happened 
to you? Yes or no. | 

THE COURT: Did you make a report to the police officers? 

THE WITNESS: No, not right then. 

BY MR. SMITH: 

Q. Not on the scene? A. Not on the scene. 

Q. Did there come atime within a short matter of minutes when 
you were taken to the precinct? A. Right. | 
Q. And did you make a report at the precinct? A. I made a report 


at the precinct. 

Q. Did you talk to Detective Guyton? A. Yes, I did. 

MR. SMITH: May this be marked as Government's Exhibit No. 1, 
a transistor radio? 

THE DEPUTY CLERK: Government's Exhibit No. 1 marked for 
identification. 


(Radio was marked Government's 
Exhibit No. 1, for identification. ) 


(Opposing counsel viewed exhibit. ) 
BY MR. SMITH: 


Q. Mr. Potter, I am going to show you this transistor radio which 


has been marked Government's Exhibit No. 1 for identification and 
I ask you if you have ever seen that before? Examine it. A. Yes, sir, 
Ihave. It is mine. 

Q. How do you identify it, sir? A. On account of this here screw 
down at the bottom. | 

THE COURT: What is it? 

THE WITNESS: This screw is missing (indicating) . 

MR. SMITH: May the record show, Your Honor, that on the back 
of this particular exhibit there is a screw missing in what would normally 
be a screw hold which would hold the back plate. | 

BY MR. SMITH: 

Q. On the night of January the 13th, Mr. Potter, a you have this 

transistor radio with you? A. Yes, I did. 
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Q. Is this the radio which was in your coat pocket? A. Yes, it 
is; absolutely. 
Q. Mr. Potter, have you ever seen your wallet since the night in 
question? A. No, sir, I have not. 
Q. Or any particular sum of money? A. No, there wasn't too 
much money; about $2.00, I would say, and some change. 
* * * * 
RONALD JOSEPH STRAIN 
called as a witness on behalf of the Government, having been first duly 
sworn, took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, SMITH: 
Q. Mr. Strain, will you tell us your name and your home address? 
A. Ronald Joseph Strain, 224 37th Place, Southeast. 
Q. Are you presently employed, Mr. Strain? A. No, lam not. 
* * * ca * 
Q. I want to direct your attention back to January 13, 1962, that 
is last January 13th, andI want to ask you, Mr. Strain, if you had 


occasion on that evening to be inthe vicinity of the Greenway Bowling 
Alleys? A. Yes. 
Q. Is that in the 3500 block of East Capitol Street? A. Yes, it is. 
Q. Now, atiabout 10:30 or quarter of eleven, were you outside of 


the Greenway Bowling Alleys? A. Yes, sir. 

Q. And could you tell us just where you were standing, that is, in 
relationship to the bowling alleys? How far were you away? Can you 
give us an approximation of where you were standing from the street 
entrance? A. Not too far, about a door from the bowling alleys. 

THE COURT: What is it? 

THE WITNESS: I was about a door from the bowling alleys. 

BY MR. SMITH: 
-Q. Did you have occasion to be near a certain liquor store? A. 
Yes, I was. 
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Q. What street location is that? A. That is on East Capitol. That 
is right in the shopping center. 

Q. Now, while you were standing on the street, did you have occa- 
sion to see anything unusual happen at that time? A. I seen Leon Short 
and James Blakney come running out of the bowling alleys. 

Q. Now, let me ask you this: Did you know Mr. Short before this 
night in question? A. Yes, I did. | 

Q. Did you know Mr. Blakney before this night in question? 

A. Yes, I did. 

Q. Would you point out Mr. Blakney for us? A. He is right over 
there (indicating). 

Q. What color shirt does he have on? A. Dark blue. 

MR. SMITH: May the record show, Your Honor, that the witness 
had identified the defendant Blakney? | 

THE COURT: The record will so indicate. 

BY MR, SMITH: 

Q. Now, Mr. Strain, what entrance did these two persons, Short 
and Blakney, come out of of the bowling alleys? A. They came out the 
front door. | 

Q. Were they running? A. Yes, they were running. 

Q. Did they come anywhere near you? A. No, sir. 

Q. Did you have any conversation with them? A. When I was 
standing by the liquor store. i 

Q. That was which defendant? A. James Blakney. 

Q. What did he say? A. He said, "Man, you had better come on 
and run with us. 

THE COURT: What did he say? | 

THE WITNESS: 'Man, you had better come on and run with us." 

BY MR. SMITH: | 
Q. Is that all that he had to say to you, Mr. Strain? A. Yes, sir. 
Q. And can you tell us which direction Mr. Blakney and Mr. Short 


ran? In other words, where did they go? A. They ran around behind 
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the Grand Union Super Market. 

Q@. Around behind the Grand Union? A. Yes. 

Q. Now, Mr. Strain, on that same night and shortly after you saw 
Mr. Blakney run out of the bowling alleys, did you have occasion to see 
any police cars? A. No, sir, I went straight home. 

Q. Did you see anything else happen in front of the bowling alleys 
after they had run out? A. No, sir -- Yes, I saw the proprietor of the 


bowling alley look up and down the street. 
Q. Was that immediately after Blakney and Short ran out? A. Yes. 
Q. Do you know the proprietor? A. No, sir. 


Q. Do you have occasion to go to that bowling alley? A. Yes, sir. 

Q. Do you know him by sight? Do you know him when you see him? 
A. Yes, sir. 

MR. DUCKER: Your Honor, I object to his leading the witness. 

THE COURT: Don't lead the witness, Mr. Smith. 

MR. SMITH: I am sorry, Your Honor. 

BY MR. SMITH: 

Q. Now, on the next day, Mr. Strain, did you have occasion to see 
the defendant Mr. Blakney? A. Yes, I did. 

Q. Where was that? A. At my home. 

Q. Did you have a conversation with him? A. Yes, sir, I talked 
with him for a while. 

Q. Would you tell the ladies and gentlemen of the jury what that 
conversation was which you had with him? A. Well, he said, "We have 
got one down at the bowling alley.” 

THE COURT: They had what? 

THE WITNESS: They had got one at the bowling alley. 

BY MR. SMITH: 

Q. He said what, Mr. Strain? A. "We have got one down at the 
bowling alley.” 

Q. Now, can you tell us what that statement "We have got one down 
at the bowling alley"’ means? 
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MR. DUCKER: I object to that, Your Honor. 

THE COURT: Your objection is sustained. * * * * + 

Q. [BY MR. SMITH] Aside from that, did you have any other conver- 
sation with Mr. Blakney at your house, that is, when he made the statement 
"We got one in the bowling alley"? A. No, I didn't. | 

Q. You didn't? A. No. 

MR. SMITH: That is all I have of this witness, Your Honor. ee 


CROSS EXAMINATION 

Q. [BY MR. DUCKER] When did you first talk to the police or detec- 
tives or anyone else concerning this? A. When they came to my house. 

Q. And when did they come to your house? A. I think it was two 
days after they came and questioned me. 

Q. And at that time, they accused you of doing this, didn't they ? 
A. Yes, they did. 

MR. SMITH: Your Honor, I am going to object and ask that that be 
stricken from the record. 

THE COURT: I think since identification is appanently an essential 
element in this case, the question is a proper one. Your motion is denied. 


Q. [BY MR. DUCKER] Who talked to you, by the way? A. Officer 
Guyton. 


Q. He is a detective, isn't he? A. Yes, sir. 

Q. Aplainclothesman? A. Yes. * * * sy 

Q. [BY MR. DUCKER] Now, you stated that the defendant James 
Blakney was running out of the bowling alley; is that right? A. Yes, he was. 

Q. Well now, didn't he stop at any time? A. No, he didn't. 

Q. Well now, you made some statements -- You testified, rather, as 
to some statement that he made to you. How did he give you those state- 
ments, on the fly or did he stop and talk to you, or what ? a No, he came 
to my house the day after. 

Q. Didn't you testify that he talked to you while you were standing 
there? A. No. 

Q. He didn't say one word to you ? <A. He said that word when he 
came running out of the bowling alley. I wasn't too far from him. 

Q. What did he say when he came out of the powsine alley? A. He 
said, "Man, you had better come on and run with us.' 

Q. How did he say that? Was he running top speed? ‘Did he stop and 
talk to you? Did he shout it, or what? A. He was running and he shouted. 


Q. Now, was he running at what you call top speed? A. No. 

Q. Was he running fast? A. I mean, you know how people gener- 
ally run. He was running. 

Q. I don't know how he generally runs. Tell me. A. Well, he 
was running average speed. 

Q. How fast would that be? 

THE COURT: I don't think that you can expect a witness to go into 
greater detail than that, Mr. Ducker. 

* * * 
BY MR. DUCKER: 

Q. Now, you stated, didn't you, that he ran towards the Grand 
Union store? A. Yes, he did. 

Q. Now, did he run up first to where you were? A. No, he didn't. 

Q. Then actually when he made this statement, he must have been 

at least 40 or 50 feet from you, wasn't he? A. No, he was-- The 
bowling alley, as I say, it's all in the shopping center. He wasn't too far 
from me. 

THE COURT: How far was he from you? Show us something in 
the courtroom. How far was he from you? 

THE WITNESS: About the same as to that door (indicating). 

THE COURT: The distance to that door ? 

THE WITNESS: Yes. 

THE COURT: The distance is 26 feet 8 inches, Mr. Ducker, if you 
want to pursue it. 

BY MR. DUCKER: 

Q. Then when you saw him, there was a distance between the entrance 
to the bowling alley and the liquor store; is that right? A. That is right. 

Q. Did he come close to you to make that statement? A. No, he 
didn‘t. 

Q. He turned around and ran the other way, is that right? A. He 
was coming out the bowling alley, you know; and a person running, he 
looked back and said, "Come on, man, you better run with us." So I just 
made it on home. 

Q. Well, did he turn to run away from you at the time he made the 
statement? A. Yes, he did. He was coming out of the bowling alley. 
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He was running when he came out, and turned his head like that (demon- 


strating). | 
Q. Well, he ran in the opposite direction from you, cic he? 
A. Yes, he did. 

Q. So when he came out of the bowling alley, that is. when you saw 


him and as he was running in the opposite direction, then you state that 
he what, he shouted this back to you? A. Yes, he did. — 
* * * * | * 

Q. Do you know -- This statement that you stated the defendant 
made to you about ''We got one"’, you stated that was a couple of days 
later; is that right? A. The day after. | 

Q. What day of the week was that? A. It was on the weekend. 

Q. Well, what day of the week was it when he made the statement 
to you? A. It was the day after when it happened. I couldn't tell you the 
day but I know it was on a weekend. | 

Q. You don't know whether it was Sunday, Monga or Tuesday or 
any other day? 

THE COURT: The witness said it was a weekend, Mr. Ducker. 

MR. DUCKER: I am trying to identify the day of the week, Your 
Honor. 

THE WITNESS: It was on a Saturday or Sunday, I don't know which. 

BY MR. DUCKER: | 

Q. Now, when this statement was alleged to have been made to you, 
had you talked to the police? A. No, I hadn't. 

Q. When they first talked to you, did you volunteer this information? 
A. No, I didn't. 

Did you give them this information at first? A. “No, I didn't. 


. Did they ask you about anything? A. Yes, I was questioned. 
. You mean you told them untruths at first? A. Yes, I did. 
You lied to them? A. Yes. 
What made you make the statement to them finally? A. Sir? 
What made you finally make this statement to the police? 
. They was going to charge me with it and I mney) all about it, so 
I told them -- 


* * * * * 


Q. Why were you worried about them charging you with it if you 
didn't have anything to do with it? A. Because the detective told me they 
have certain information that led them to my house that told them that I 
was down there and seen what happened. 

Q. You were afraid that you would be charged and convicted of this 
crime; is that right? A. Yes. I'm not going to jail for something I didn't 
do. 

Q. Asa matter of fact, you were in the bowling alley that evening, 
weren't you? A. Yes, earlier but I had left out. 

Q. All right. And you were with this other party -- What is his 
name? A. John. 

Q. What is the name of the one you said was with Blakney? A. Oh, 
Leon Short. 

Q. Leon Short. You were with him earlier in the evening, weren't 
you, too? A. Yes, Iwas. He was at my house. 

Q. He was down at your house and the two of you went up to the 
bowling alley together earlier that evening, didn't you? A. No, he left 
first because I was baby-sitting at the time. 

Q. You were baby-sitting? A. Yes. 

Q. All right. 

When you went up to the bowling alley later that evening, you saw 
Leon Short there, didn’t you? A. No, I didn't. I couldn't tell you where 
he was at that time. 

Q. Did you leave the bowling alley and come back? A. Yes, I did. 


I left and came back and I was on my way home when I seen John and I 


was talking to him about a job in front of the liquor store. 
* * * * 
REDIRECT EXAMINATION 
BY MR. SMITH: 


« * * * * 


Q. Do you know when Mr. Ducker was cross examining you a few 


minutes ago, you made the statement that you were afraid to tell what 
happened; isn't that correct? A. Yes, that is right. | 
* * * * p* 
Q. Why were you afraid, Mr. Strain? A. I just didn't want to 
tell on anyone. : 
* * * * i 
Q. Did Detective Guyton make a statement to you about this rob- 
bery? A. Yes, he did. He asked me did anything strange happen 
while I was down at the bowling alley. He asked me ifI had been down 
there earlier. I saidI was. | 
Q. Did he ask you if you were there around ten- -thirty? A. Yes. 
Q. Did he ask you if you saw anything unusual when you were there? 
A. Yes. | 
Q. And what did you tell him at first? A. I told him I didn't see 
nothing unusual. | 
Q. And then what did you do, change your story? Did you tell him 


something different? A. He said he wanted to talk to me over at the 


precinct. | 
@. What did you tell him then, Mr. Strain? A. I told him what I 
had seen you know, what happened. : 
Q. You told him everything what you have told us today here in 
court? A. Yes, sir. | 
Q. The exact same thing? A. Yes. | 
* * * * 
BENJAMIN LEON SHORT | 
called as a witness on behalf of the Government, having been first duly 
sworn, took the witness stand, was examined and testified as follows: 
MR. SMITH: Your Honor, may I approach the Bench? 
THE COURT: You may. | 
(AT THE BENCH:) 
MR. SMITH: I thought I should advise Your Honor so that you will 
know this witness has been convicted in this offense in the J uvenile Court 


and has been sentenced to incarceration at the National Training School. 


THE COURT: Very well. 
(IN OPEN COURT:) 
DIRECT EXAMINATION 
BY MR. SMITH: 
Q. Would you state your name, please? A. Benjamin Leon Short. 
Q. Are you known as Leon rather than Benjamin? A. Yes, Sir. 
Q. Now, Mr. Short, I want to ask you this question: Do you know 
Mr. James Blakney? A. Yes, sir. 
Q. Would you identify him for us? A. (Indicating). 
Q. Is he seated over here in the blue shirt? A. Yes, sir. 
MR. SMITH: ' May the record indicate he has identified the defen- 
dant Blakney, Your Honor? 
THE COURT: The record will so indicate. 
BY MR, SMITH: 
Q. Mr. Short, I want to direct your attention back to January 13th 
of this year and I want to ask you if you were with the defendant James 
Blakney that evening? A. No, sir. 


Q. Did you have occasion to be in the Greenway Bowling Alley with 


Mr. Blakney? A. ‘I was in there but he wasn't. Down at the precinct, 
the police -- 

MR. SMITH: Your Honor -- 

THE COURT: Just a minute. Just answer the questions. 

MR. SMITH: I would like to announce surprise and approach the 
Bench. 

THE COURT: You may. 

(AT THE BENCH:) 

MR. SMITH: I interviewed this witness very carefully the other day, 
Your Honor, and have taken very comprehensive notes about the events 
occurring on that evening. In addition, the police have taken a signed 
statement from him. It would appear he now denies his prior statements. 
I am in a position to announce surprise and request permission to cross 
examine him. 

THE COURT: You may cross examine. 
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MR. DUCKER: Under the District Code, Your Honor, he cannot 
; make this a part of his case in chief; he can only do it to prove the credi- 
: bility of the witness. I object to it, whatever he brings out in cross exami- 
econ at this time in his case in chief. 
THE COURT: What part of the District of Columbia Code is this? 
MR. DUCKER: I, unfortunately, don't have the Code'with me. I 
could find it very readily if I had the index. (Perusing Code) It is Section 
104 of Title 14, I will refer to the fourth line: ". . . the testimony of 
such witness may, in the discretion of the caurt, be allowed to prove for 
the purpose of credibility of the witness. . .'"" That is the only thing 


that surprise can accomplish; it cannot be part of his case in chief. 
THE COURT: I think counsel may continue with his cross examination. 


You may cross examine. 
MR, SMITH: Thank you, Your Honor. 
(IN OPEN COURT:) 
BY MR, SMITH: 
Q. Mr. Short, I will ask you again, on the night of January 13, 
1962, did you have occasion to be in the Greenway Bowling Alley at about 


ten-thirty in the evening with the defendant James Blakney? A. No, sir. 
Q. Do you remember seeing this particular transistor radio? 
A. Yes, sir. : 
Q. Where did you last see that radio? A. I had it with me. 
Q. You what? A. I had it with me. | 
Q. You had it with yourself? A. Yes, sir. 
Q. Is that where you saw it on that evening? A. No, sir; the defen- 
dant had it. | 
Q. You mean Mr. Blakney? A. No, the man down there (indicating). 
Q. What man? A. Sitting over on the end. 
Q. Suppose you point him out, which man you are talking about. 
A. Inthe blue jacket. 
Q. That is Mr. Potter. A. Yes. 
Q. Did you have occassion to enter that bowling alley and go into 


the men's room about ten-thirty that evening? A. Yes, sir. 
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Q. Did you see that man, Mr. Potter -- 
MR. SMITH: Stand up, Mr. Potter, please. 

(Individual complied.) 

BY MR. SMITH: 
Did you see Mr. Potter there at that time? A. Yes, sir. 
Did you take part in the robbery of Mr. Potter? A. Yes, sir. 
And did you grab him from behind? A. Yes, sir. 
Who was with you? A. I was by myself. 
Oh, you were alone. A. Yes, sir. 
Did you take this radio from Mr. Potter? A. Yes, sir. 
You stole it from him? A. Yes, sir. 
Did you knock him to the ground? A. No, sir. 
Did you hold him by the neck, like that (indicating)? A. No, 
You did not? A. No, sir. 
Will you tell us exactly how you removed the radio from his 


22H HLL LLL 
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A, I grabbed him around the waist, around his arms. 

Then what did you do? A. Got the radio. 

Where was the radio? A. In his pocket. 

. And did you take his wallet? A. No, sir. 
Did you take any money? A. He had $2.00 in his shirt pocket. 
Did you take that? A. Yes, sir. 

. And it is your testimony you were alone? A. Yes, sir. 
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Q. Did there come a time when you ran out of the Greenway Bowl- 
ing Alleys after this robbery was completed? A. Yes, sir. 

Q. And did you happen to see Mr. Strain outside? A. He was 
down in the bowling alley too. 

Q. The question I asked was this -- now listen to it: When you ran 
outside, did you see Mr. Strain standing down by the liquor store? 
A. No, sir. 

Q. You didn't. 

Now, you know whol am, don't you? A. Yes, sir. 


Q. Do you remember I came to see you about two days ago down 
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in the cellblock, didn'tI1? A. Yes, sir. 

Q. And we talked about this case, didn't we? A. Yes, sir. 

Q. And while I was down there, I took notes, didn't 1? Didn't I 
take notes on a yellow pad? A. Yes, sir. | 

Q. Do you remember that? A. Yes, sir. 

Q. Do you remember me saying to you, "I want you to tell the truth, 
Leon, about what happened"? Do you remember that? A. Yes. 

MR. DUCKER: Just a moment, Mr. Smith. Your Honor, I object 
to the argumentative manner in which he is talking to the witness. 

THE COURT: The Court has ruled that leading questions would be 


permitted since the Government has announced surprise with reference 


to the testimony of this witness. 
MR. DUCKER: It wasn't the leading questions I was objecting to, 
Your Honor; it was the manner I was objecting to and more argumentative 
than counsel would be permitted to cross examine an opposing witness. 
THE COURT: You may proceed. | 
MR. DUCKER: Rather than clutter up the record with numerous 
objections, for the purpose of the record, I will enter a general 
‘objection to the entire line of questioning. | 
THE COURT: To what are you objecting? 


iment of his own witness for the purposes of his case in chief. 


} 
| MR. DUCKER: I am objecting to the cross examination and impeach- 
‘ 
| 


THE COURT: Very well. Your objection is a matter of record. 
Go ahead, Mr. Smith. | 
MR. DUCKER: I will not enter specific objections, Your Honor, 
but I want that preserved for the record the same as if I had entered 
specific objections. | 
THE COURT: I have said your objection is a mateen of record. 
Go ahead, Mr. Smith. 
BY MR. SMITH: 
Q. Now, Mr. Short, do you remember when we discussed this 
case, you andI, down in the cellblock? A. Yes, sir. | 
Q. AndI asked you if you knew Mr. Blakney, didn' t I? A. Yes, sir. 
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Q@. And you told me you knew him for one year, didn't you? 

A. Yes, sir. 

Q. AndI asked you about January 13th. I said, "Mr. Short, were 
you in the Greenway Bowling Alley?" And you said, "Yes." Do you re- 
member that? A. Yes, sir. 

Q. Do you recall telling me that Mr. Blakney was there? A. That 
is right. 

Q. You did tell me that in the cellblock, didn't you? A. Yes, sir. 

Q. And you told me that Mr. Blakney and you went into the men's 
room together, didn't you? A. Yes, sir. 

Q. And that you saw a man that you later learned was Mr. James 
Potter in there, didn't you? A. Yes, sir. 

Q@. And that he was using the facilities. A. Yes, sir. 

Q. Now, isn’t it a fact that at that time when I was talking to you 
in the cellblock, you told me that Mr. Blakney grabbed him from the 
rear and both of you jumped on him? You told me that in the cellblock, 
didn't you? A. Yes, sir. 

Q. Now, you also told me in the cellblock that you reached in and 

took this radio out of his pocket; is that correct? A. Yes, sir. 

Q. And isn't it a fact that you also told me that the defendant 
Blakney reached into Mr. Potter's pocket and took his wallet? A. Yes, sir. 

Q. And he also took an amount of money from up here in his shirt 
pocket, did he? A. I told you I took $2.00 from his shirt pocket. 

Q. And what did you tell me happened later on about dividing up the 
money? A. I said we went to the poolroom and divided the money. 

Q. Iam sorry, I didn't hear you. A. We went to the poolroom. 

Q. You and who went up to the poolroom? A. Blakney. 

Q. And you divided the money up, didn't you, the two of you? 
jA. Yes, sir. 

@. And how much did Blakney get? A. A dollar and some. 
Q. Now, isn’t that the truth? Isn't that what happened that night? 


A. Yes, sir. 


| Q. Isn't it? A. Yes, sir. 


| Q. And the story you told us a few moments ago that) you were 


alone at the robbery, that is not true, is it? A. No, sir. | 
Q. Now, I would like you to tell the ladies and gentlemen of the 


jury, if you know, how this radio came to be here in the courtroom today. 
You had it at the scene of the robbery, is that correct? A. Yes, sir. 

Q. And having taken it from this man, did there come a time when 
you gave it to anyone? A. I gave it to the police. | 

Q. Is that Detective Harold Guyton? 

MR. SMITH: May I have Detective Guyton just for an appearance, 


Your Honor? 
THE COURT: You may. : 
(Individual entered the courtroom Remora ) 
BY MR. SMITH: 
Q. Have you met this detective before? A. Yes, sir. 
Q. Is this the detective to whom you talked about this case? 
A. Yes, sir. | 
Q. Now, you were arrested in connection with this case, weren't 
you? A. Yes, sir. | 
Q. And you were talked to by Detective Guyton. He asked you what 
you knew about the crime, didn't he? A. Yes, sir. 
Q. As a matter of fact, Detective Guyton had your statement typed 
up, didn't he, into a printed form? Isn't that correct? A. Yes, sir. 
Q. And you read it; do you remember that? A. Yes, sir. 
Q. This was at the precinct, wasn't it? A. Yes, sir. 


Q. And this was shortly after you had been arrested? A. Yes, 


Q. And you read this typewritten statement and sighed it, didn't 
you? A. Yes, sir. 
MR. SMITH: This will be Government's Exhibit * 2, for 
identification, please. | 
THE DEPUTY CLERK: Government's Exhibit No. 2 marked for 


identification. 


(Statement marked Government's 
Ex. No. 2, for identification.) 


(Opposing counsel viewed exhibit.) 
BY MR. SMITH: 
Q. Now, I am going to show you, Mr. Short, Government's Ex- 
hibit No. 2 for identification. I want you to read it. 


First of all tell me if that is your signature at the bottom. A. Yes, 


sir. 
Q. Is that the statement that Detective Guyton took from you and 
reduced to typewritten form and had you read and sign? A. Yes, sir. 
Q. Have you had a chance to read the body of that statement? 
A. Yes, sir. 
Q. The statement is true and correct, isn't it? A. Yes, sir. 
MR. SMITH: May I read it to the jury, Your Honor? 
THE COURT: Are you offering it in evidence? 
MR. SMITH: Yes, Your Honor, I am offering it in evidence. 
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49 MR. DUCKER: I object, Your Honor, to that being introduced in 
evidence. That is a self-serving statement from one witness. The 


witness is testifying here. ! 
THE COURT: I think the statement is admissible. The Court will 


overrule the objection. The exhibit will be admitted. 


(Government's Exhibit No. 2 
was received into evidence.) 


THE COURT: You may read it to the jury. 

MR. SMITH: Thank you, Your Honor. 

(Reading) "Government's Exhibit No. 2. January 15th, 1962 
"Statement of Benjamin Leon Short, male, negro, 17 

years, of 274 37th Place, Southeast, phone Lu 2-3269, relative 

to a robbery (yoke) which occurred at about 10 p.m,, January 13th, 


1962, in the men's room of the Greenway Bowling Alley located 
at 3540 East Capitol St., Southeast, in which he participated. 

"Statement taken by Detective Harold K. Guyton, No. 14 
Precinct at 10 p.m., Monday, January 15th, 1962 in the Detective's 
Office at the 14th Precinct. 

"Witness: Detective Embrey G. Minor, 14th Precinct. 

"J, Benjamin Leon Short, in company with a companion, 
a personal friend of mine, James Blakney, a negro, male, about 
24 years, of 37th Place, Southeast, exact address unknown, at 
about 10 p.m., January 13th, 1962, while in the Greenway Bowling 
Alley, 3540 East Capitol St., Southeast, went to the|men's room of 
said bowling alley, located in the basement of that building. As 
we entered, we saw a white male subject standing inside with his 
hands in his pockets. We approached this man and Blakney struck 
him with his open hand as I grabbed him and sat him down on the 
floor. I then took $2.00 in bills from his shirt pocket and a blue 
colored transistor radio from his coat pocket as Blakney took $2.85 
in change from his trouser pockets. We then walked out of the 
men's room and then out of the bowling alley. Blakney and I split 
up the money and I kept the radio which I took to my house at 274 
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37th Place, Southeast, where said radio is still at this time, 10:20 
p-m., January 15th, 1962. 
"T was arrested at 9:50 p.m., January 15th, 1962. I was 


questioned about this offense at the 14th Precinct Detective Office 

at 10 p.m., same date by Detective Guyton, No. 14th Precinct, and 

gave the above statement of my own free will without the promises 
of any immunity of prosecution from the laws of the District of 

Columbia and without any threats or coercion on the part of the 

police officers who questioned me regarding this offense. 

"Question: Benjamin, can you read and write? 
"Answer: Yeah." 

Signed: Benjamin Leon Short 

Witnesses: Detective Howard K. Guyton, No. 14th Precinct and 
Detective Embrey C. Minor, No. 14th Precinct. 

THE COURT: Do you have any further questions of this witness? 

MR. SMITH: No, Your Honor. 

THE COURT: Mr. Ducker. 

MR. DUCKER: Your Honor, I believe counsel read two witnesses' 
names from the statement, Detective Guyton and Detective Minor. There 
is only Detective Guyton's name on it. I ask that that part of it be stricken 
from the record. 

MR.SMITH: Your Honor, inadvertently, I did. The statement con- 
tains only Detective Guyton's signature as a witness. 

THE COURT: Very wel. It will be stricken. 

MR. SMITH: I apologize to the Court. 

CROSS EXAMINATION 
BY MR. DUCKER: 

Q. Mr. Short, a little while ago you stated, did you not, that 
Blakney wasn't with you at the time? A. Yes, sir. 

52 Q. Now, is it my understanding your testimony is that he was or 
was not with you at that time? A. CanI explain? 

THE COURT: No. Just answer the question. 


THE WITNESS: Yes, sir. 
BY MR. DUCKER: 
Q. He was not? A. He was. 
Q. He was? A. Yes, sir. 
Q. Why did you state that he was not with you? A. 1 said that be- 


cause -- 

Q. Wait a minute. We can't hear you. Now, keep your voice up 
and talk distinctly. A. He was down there with me, but he -- 

Q. Just a minute. The reporter can't hear what you are saying 
and I doubt if anyone else can. Now, speak very clearly. A. He was 
down there with me. | 

Q. He was down there with you? A. Yes, sir, but he did not hit 
the man; just grabbed him. : 

53 Q. Well, why did you make the statement that he did not do it and 
now you make the statement that he did? First you said, as I understood, 
that he did do it and then he did not do it, and now he did do it. Now which 
is correct? A. He did it. 

Q. He did? A. Yes, sir. | 

Q. Is that your testimony? A. That is right. 

Q. Why did you state that he did not do it? A. I oan know. 

Q. You don't know? A. No, sir. 

Q. Was your testimony influenced by anyone in particular, by the 
police or the District Attorney or anyone else? A. The police told me 
first that they wanted -- | 

Q. Just a minute. Let's get this straight. 

* * * * * 

Q. ** * ! 

Now, I had asked the question; Was your testimony influenced 
by anyone, the police or the District Attorney or anyone else? A. No. 
The police came and got me. I told them I didn't do it. They took me 


back in a room and beat me. 
* * 
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55 Q. You say the police took you back in a room and hit you. Is 

that your testimony? A. Yes, and started to hit me. 

Q. All right. And is that the reason why you testified against 
Blakney? A. I told them what happened. 

Q. Is that the reason why you testified against Blakney? A. That 
is right. 

Q. Are you afraid that they are going to hit you again after you 
are taken away from here? A. No, sir. 

Q. Then why did you turn around and change your testimony 
when you came in here this morning? A. I don't know. 

5d * * * * 
56 Q. Mr. Short, you stated before that the police beat you. Now, when 

did that happen? A. The same night. 

Q. Why did they beat you? Did they make a statement as to why 
they beat you? A. Because I wouldn't say I did it. 

Q. After you admitted that you did it, is that right, to them ? 
A. Yes, sir. 

Q. After you admitted that you did that, they wanted you to testify 
against Blakney, didn't they? A. Yes, sir. 

Q. Were you given to understand that unless you did make a state- 
ment against Blakney, you were going to be beaten even further ? 

MR. SMITH: I object to the form of the question, "unless you 
did make a statement". 

THE COURT: Your objection to the form of the question is sustained. 

BY MR. DUCKER: 

Q. Did they state to you that unless you testified against Blakney, 
you would get some more of the same? A. Yes, Sir. 

Q. They did? A. Yes, sir. 

Q. All right. Is that the reason why you testified against Blakney ? 
A. Yes, sir. 

Q. As a matter of fact, you know that Blakney wasn't with you at 
that time, don't you? A. Yes, sir. 
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Q. He was not with you? A. That is right. 
Q. And he was not in the men's room in the Greenway Bowling 
Alley with you at the time this crime was committed, was he? A. No, sir. 
MR. SMITH: I am sorry, Your Hour, I didn't hear that answer. 
THE COURT: "No, sir'’ was the witness' answer. | 
BY MR. DUCKER: 
Q. And then, why did you just now testify that he had been with you? 
58 A. Because I told them already and then I didn't want to change the 
story. I was scared. I was all shook up. | 


Q. Then, when you told them and you testified just now that he was 


with you, then you were not telling the truth at that time, were you? 
A. No, sir. : 

Q. Now, when you state that he was not with you at that time, you 
are telling the truth; is that correct? A. Yes, sir. 


Q. And your answer is yes you are telling the truth now; is that 

correct? A. Yes, sir. : 

MR. DUCKER: That is all. | 
REDIRECT EXAMINATION 

BY MR. SMITH: 

Q. Mr. Short, the police arrested you at your home, didn't they ? 


A. Yes, sir. 
Q. And that was at 9:50 p.m., at night. A. Yes, sir. 
Q. You were there with your mother? A. Yes, sir, 
Q. And while your mother was there, the police asked you if you 
knew anything about this robbery, didn't they ? A. No, =H 
59 Q. They didn't? A. No, sir. 
Q. Did they then take you to the precinct? A. They took me to the 
precinct. 
Q. And isn't it a fact that en route to the precinct and when you 
arrived there, you denied it; isn't that right? A. Yes, sir. 
Q. Now, did you see Mr. Strain at the precinct? A. No, sir. 
Q. Isn't it a fact, sir, that after the police told you that Mr. 


Strain had identified you as one of the persons seen fleeing from the 
bowling alleys on the night in question and the hour in question, you then 


turned around and admitted your participation? 
MR. DUCKER: Just a minute. I object to the form of the question, 
Your Honor. It is very lengthy. I don't think I understand it myself. 
THE COURT: Read the question, Madam Reporter. 
(The pending question was read by the reporter.) 


THE COURT: I think it might be well to rephrase your question. 
BY MR. SMITH: 

Q. Do you remember talking to Detective Guyton that night at 

the precinct? A. Yes, sir. 

Q. And Detective Guyton told you that Mr. Strain had seen you at 
the bowling alley, didn't he? A. No, sir. 

Q. You deny that? A. Yes. 

Q. He didn't tell you that you had been identified as one of the 
two persons seen fleeing? A. Yes, sir. 

Q. He did tell you that? A. Yes, sir. 

Q. Now, you remember that clearly, don't you? 

THE COURT: The witness has said yes, he remembers. 

BY MR, SMITH: 

Q. Isn't that at that time when you learned this information from 
Detective Guyton that you then changed your story and admitted you had 
been in on this robbery? A. I said I was in there. 

Q. Is that right? A. Yes, sir. 

Q. That is the truth, isn't it? A. Yes, sir, the truth about I was in it. 

Q. Yes, sir or no, sir? A. Yes, sir. 

Q. Now, a few moments ago you read this statement, didn't you? 
A. Yes, sir. 

Q. And you told this jury that this was a true and correct statement, 
didn't you? A. Yes, sir. 

Q. It is true and correct, isn't it? A. No, sir. 

Q. You have changed your story now? A. Yes, sir. 


Q. It is not what it was a few minutes ago? A. No, sir. 

Q. Now, were you just back in behind this courtroom in the 
cellblock? A. Yes, sir. | 

Q. Did you see the defendant Blakney? A. The man tld us to sit 
apart from him. 


Q. Did you have any words with him? A. No, sir. 

Q. Did he look at you? A. No, sir. 

Q. Did you look at him? A. Yes, sir. 

Q. Now, you remember when I talked to you just two or three days 


ago -- A. Yes, sir. 
Q. -- and we discussed this entire case, didn't we?! A. Yes, sir. 
Q. And you told me at that time that you and Blakney had com- 

mitted this robbery, didn't you? | 
THE COURT: I believe this is repetitious, Mr. Smith. You asked 

the witness this on direct examination. | 


* * * 


Whereupon, 


HAROLD K. GUYTON 
called as a witness on behalf of the Government, having been first duly 
sworn, took the witness stand, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. SMITH: | 
Q. Detective Guyton, will you tell the Court and the jury your name 
and your occupation, sir? A. Harold Guyton is my name; assigned to 
plainclothes, No. 14 Precinct. 
Q. On January 13, 1962, were you so assigned ? A. I was. 
Q. Will you tell us your tour of duty on that day ? A. I was working 
4 p.m. to midnight tour of duty. 
Q. Now, did you have occasion to investigate a robbery at the 
Greenway Bowling Alleys? A. I did. | 
Q. Now, did you go to the scene of the robbery that evening ? 
A. Not that evening. I didn't get to the scene until the 15th. 
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Q. Did you see Mr. James Potter on that evening? A. I did, 
on the 13th. 

Q. Was that back at the precinct? A. I did. 

Q. Is this the gentleman you saw at the precinct that evening 


(indicating individual in the courtroom)? A. That is correct. 


Q. At that time, Detective Guyton, did you receive a report of 
this offense? A. I did. 

Q. As a result of that, on January 15th, did you have occasion to 
talk to Mr. Ronald Strain? A. I did. 

Q. Did you talk to him about this particular case? A. I did, sir. 

Q. Mr. Ronald Strain, that is. A. Yes. Right.: 

Q. After talking to Mr. Strain, did you have occasion to do something? 
A. After a conversation with Mr. Strain at No. 14 Precinct, we then ar- 
rested Benjamin Short. 

Q. Where did you make that arrest, Detective Guyton? A. At his 
home. 

Q. You arrested him at his home? A. Yes, sir. 

Q. Did you have occasion to bring him to the precinct? A. We did. 

Q. Now, following his arrest, did you advise him of the reason why 
he was under arrest? A. We did. 

Q. In connection with this robbery at the Greenway Bowling Alley ? 
A. That is correct. 

Q. What did he tell you when you first discussed this particular 
offense with him? 

MR. DUCKER: Just a minute. I object to that, Your Honor. This 
is not the defendant he is talking about; it was a statement made out of 
the hearing of the defendant, the conversation. 

THE COURT: The questions relate to a person present and avail- 
able for cross-examination. The testimony, then, is not hearsay since 
there is an opportunity to cross-examine. 

The objection is overruled. 

Read the question to the witness, Madam Reporter. 

(The pending question was read by the reporter.) 


THE WITNESS: He told us, myself and another detective present, 
that he and another boy called J. E. Blakney went into the men's room 
at the Greenway Bowling Alley, yoked a man in the rest room, took his 


radio and some money from him. 
66 BY MR. SMITH: 
Q. Where was this statement made, Detective Guyton ? A. At 
the 14th Precinct, in the detective room. | 
Q. Who else was present when the statement was made? 
A. Detective Minor of the 14th Precinct was present. Mr. Potter was 
present at the precinct also, and I believe Mr. Short's mother was 
present. | 
Q. Now, could you tell us what time you arrested him? A. It was 
around 9:45 - 9:50 p.m. that evening. 
Q. Did you take him directly to the precinct? A. We did, sir. 
Q. Now, can you tell us approximately what time it was that Mr. 
Short made this statement that you have just testified to? | A. As soon 
as we got to the precinct, in the 14th Precinct and confronted him with 
Ronald Strain, he told us the whole story. 
Q. Did his mother journey with you from her home to the precinct ? 
A. She came into the precinct later, yes. | 


Q. Could you tell us approximately what time it was when his 
mother arrived? A. Just a few moments later. I believe she called a 
taxi and came in. | 

67 Q. Now, as a result of your conversations with Mr. Short, did 
you have occasion to arrest the defendant Blakney? A. Yes, I did. 

Q. Do you see the person who is known to you as Blakney here in 
the courtroom? A. Yes, sitting in the blue shirt at defense table. 

MR. SMITH: May the record show, Your Hmor, that the witness 
has identified the defendant Blakney ? 

THE COURT: The record will so indicate. 

BY MR. SMITE: | 

Q. Can you tell us, Detective, where it was that you placed Mr. 
Blakney under arrest? A. 636 North Capitol Street; a restaurant called 
the Star Grill. | 
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Q. Was he empioyed there? A. He was at that time. He just quit 


that evening. He was leaving that evening. 

Q. Now, will you tell us did you have any conversations with the 
defendant Blakney following his arrest? A. I did. 

Q. Will you tell us, first of all, where did you talk to him and at 
what time? A. At the time I placed him under arrest, it was 35 minutes 
after midnight on the 16th, as he was leaving the Star Grill. I told him 

68 he was under arrest for a robbery committed at the Greenway 
Bowling Alley. He said I had the wrong man; that he had taken part of 
the money from the robbery but said that he had not yoked the man. 

Q. Was that the entire conversation at the scene of the arrest? 

A. Well, I asked him -- After he made that statement, I asked him if he 
was present in the’ rest room when the man was robbed of his money and 
the radio. He said he was there and he got part of the money. 

Q. Did he mention who else was there, if anyone else? A. He 
did not. 

Q. Now, I want to show you a radio which is marked Government's 
Exhibit No. 1 for identification and ask you if you have ever seen that 
before? A. Yes, that is the radio we recovered from Benjamin Short's 
home. 

Q. Will you tell us the circumstances surrounding your recovery 
of this particular radio? A. We had conversations with Benjamin Short 
at the precinct and he told us that the radio was at his home, in his dresser 
drawer; that they had taken it from the man they had robbed. 

69 Q. Was his mother there at that time? A. His mother was there 
and she took us back to his home and gave us the radio. 

Q. Now, I want to direct your attention, Detective Guyton, if I may, 
to the time immediately following the arrest of Mr. Short. You took him 
back to the precinct, you told us; is that correct? A. That is correct. 

Q. At that time, did you strike Mr. Short with your fists? 

A. I did not. 

Q. In your presence, did any other officer or policeman from the 

Metropolitan Police Department strike Mr. Short? A. They did not. 
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Q. Was the entire interrogation, that is, the questioning of Mr. 


Short conducted in your presence? A. That is correct. 
Q. Up until the time that his mother arrived? A. Yes, sir. 
* * * * x | 
CROSS EXAMINATION 
BY MR. DUCKER: 

Q. Mr. Guyton, you stated that you picked up the defendant outside 
of the Star Grill where he was working; is that right? A. placed him 
under arrest inside the restaurant. 

Q. That is where he was working at the time? A. That is correct. 

Q. And did you tell him at that time that there was a signed state- 
ment against him? A. I told him that he was under arrest; that is all I 
told him. | 

Q. Is it your testimony that he admitted he was involved in this crime? 
A. That is correct. 

Q. Now, did he do that freely or was there any pressure used on 
him? A. Not at all. We were standing there, waiting for transport +1./n, 
for the patrol wagon, to take us to the Robbery Squad at Headquarters. 

Q. Was there any admission made at any other time by this def- 
endant? A. While I was filling out the statement of facts and the lineup 

that we normally do in the Robbery Squad office, he again told me 
he had taken part in the robbery; that he had gotten money but he hadn't 
hit the old man and he stated then that he was telling me about this but 
he would deny it in court and he wouldn't sign a statement to this effect. 

Q. Well, your testimony is that he is admitting orally that he is 
doing that and stating that he is going to deny it? A. That is correct. 

Q. Did you ask him to sign a statement? A. I did, yes. 

Q. And what did he say? A. He refused to sign it. : 

Q. Yet he was admitting orally to you, perfectly freely; is that 
right? A. That is correct. | 

THE COURT: This is repetitious, Mr. Ducker. 
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BY MR. DUCKER: 

Q. What day did you pick up Strain? A. Ronald Strain was talked 
to on the 15th. 

Q. That was two days after the act occurred; is that right? 

A. That is correct. 
72 Q. And then, when did you pick up Short? A. The same day. 

Q. When did you pick up Blakney? A. That was just 35 minutes 
past midnight. It'was the early hours in the morning, approximately two 
and a half hours after we arrested Short. 

Q. Now, you took him down to the No. 1 Precinct, didn’t you? 

A. No, I took him to the Robbery Squad Office. 

Q. The Robbery Squad Office at Headquarters? A. That is right. 

Q. Now, didn't you tell him at that time that you were going to 
book him for that crime whether he had done it or not? A. I told him he 
was under arrest for the crime when I apprehended him in the restaurant. 

Q. Didn't you tell him you were going to book him for that crime 


whether he had done it or not? A. I don't understand the question. 


Q. I will repeat it: Didn't you make the statement to him that it 
didn't make any difference whether he had committed the crime or not, 
you were going to book him for it? A. Definitely not. 

Q. Then, it was the 16th, three days after this that you picked him 
up; is that correct? 

73 THE COURT: The witness has said it was the 16th, Mr. Ducker. 
BY MR. DUCKER: 

Q. Did you ask this witness why he would make a statement to 
you admitting his guilt and not sign the statement? A. Did I ask the 
defendant that? 

Q. Yes. A. No, I didn't ask him. I asked him if he would make a 
statement and he said he would not -- I asked him if he would sign a 
statement, and he said he would not. 

Q. Now, just a moment ago, you said,"I asked him if he would 
make a statement" -- A. I corrected that. I said that I asked him if he 


would sign a statement. 
* 
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MR.SMITH: The Government moves the admission of Government's 
Exhibits 1 and 2, Your Honor. 

THE COURT: Government's 1 and 2? 

MR. SMITH: Yes, Your Honor. 

MR. DUCKER: Objection, Your Hmor. The only identification made 
of this Exhibit No. 1, the radio, was by Mr. Potter who said that he iden- 
tified it because there was one screw missing from the back of the radio. 
I say that is not ample identification. Any radio could have one screw 
missing right there. I believe there has been improper identification and 
I object to its admission into evidence, Your Honor. | 

THE COURT: The complaining witness, James Potter, positively 
identified the radio as his radio. The objection will be overruled. The 
exhibit will be admitted. 


(Government's Bee ee 1 was 
admitted into evidence,) 


MR. SMITH: Government's Exhibit No. 2 is a eae given by 


Mr. Short after his arrest. 
THE COURT: That has been admitted in evidence and has been 


read to the jury, Mr. Smith. 
* * 


[Filed Jan. 16, 1963] 
Washington, D.C. 
April 2, 1962 
* x * * * | 
CLOSING ARGUMENT ON BEHALF OF THE GOVERNMENT 
BY MR. SMITH 
* * 
MR. SMITH: * * * 
4 Young Mr. Strain has told you, ladies and gentlemen of the jury, 
that he saw these two men run out of the front door of that bowling alley 
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and run generally in his direction and he heard this defendant, ladies 


and gentlemen of the jury, yell at him, "Come on, man, you better run 
with me." And he said, ladies and gentlemen of the jury, that he saw 
this defendant and Mr. Short disappear behind a Grand Union Supermarket. 

The next day, ladies and gentlemen of the jury, he knew Blakney 
and he met Blakney and he talked to Blakney; and this defendant said to 
him and I quote, "We got one in the bowling alley last night.” 

I submit to you, ladies and gentlemen of the jury, that can have 
only one meaning and that meaning is a robbery. 

Now, the next witness I produced, ladies and gentlemen of the jury, 
was Benjamin Leon Short. I am sure from the testimony you heard at 
this trial and saw the surprise that the Government sustained when Mr. 
Short took the stand and at the outset of his testimony said that he had 
been in the bowling alley alone and that Mr. Blakney was not with him. 
You may recall at that time I was permitted to examine him concerning 
a meeting that I personally had with him just two days ago here in this 
courthouse in which I interviewed him and asked him, ladies and gentle- 
men of the jury, what he knew about this offense. You heard that witness, 
ladies and gentlemen of the jury, when I examined him here on this stand 
admit to me that he had told me in the cell block just two days ago that 
indeed he and the defendant Blakney had gone into the men’s room on the 
night in question; that they had grabbed this man, that they had held him; 
that he -- 

MR. DUCKER: If Your Honor please, I hate to interrupt counsel's 
argument to the jury and I would be loath to do so except I have an ob- 
jection I want to make. 

THE COURT: You may come to the bench. 

(At the Bench:) 

MR. DUCKER: In the case of United States v. Weeker, this same 
situation was discussed by the United States Court of Appeals in which the 
Court remarked that since counsel had not made the objection to the 


Government attorney arguing an impeachin witness's testimony as a matter 
y arguing y 
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of the case in chief, it was too late to bring it up then. I want it to be 

clear that I do object; I do not want that there be any doubt about it. I 

hate to interrupt counsel's argument. I apologize for so doing but in 

view of the Court of Appeals ruling, I want it to be clear that Lam_vigor- 4 
_ously objecting on the part of the Government to make the testimony of / 
Short his own impeached witness a part of his case and I will not continug.’” ) 

to do so each time. I want the objection to stand generally. 

THE COURT: It is a matter of record. 


(In Open Court: ) | ge %, 
MR. SMITH: As I was saying, ladies and gentlemen of the jury,’ se 
heard Mr. Short concede that I had talked to him downstairs in this building 
just two days ago and at that time, he told me that -- he conceded this -- 
that the defendant Blakney had been with him, that the two of them went 
into the men's room and they had grabbed this man from the rear and that 
he, Short, took this radio and that the defendant Blakney took a 
certain amount of money which they split up later. | 
And then, ladies and gentlemen of the jury, on this yery stand you 


heard Mr. Short turn around in his testimony and say that what he had 
told me earlier was true, what he told the police was true; that the statment 
he made to the police immediately following his arrest was true; that the 
defendant Blakney had been with him, had entered the bowling alley, had 
grabbed this man from the rear and robbed him. He admitted and stated 
that all of that was true. | 

Now, ladies and gentlemen of the jury, a matter of minutes later, 
Mr. Short, after a recess -- if you will recall, there was a recess and Mr. 
Short was back there with the defendant not too far away, He said he 
didn't talk to him but looked at him. But when we reconvened, when he 
came out again, ladies and gentlemen of the jury, he changed his story 
right on the stand. You, ladies and gentlemen of the jury, will have to 
judge the credibility and the weight to be given to his testimony. 

I would like to say to you, ladies and gentlemen of the jury, there 
are some particular things in his story which I think have a ring of 
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truth in them. In the first place, ladies and gentlemen of the jury, we know 
that this radio was taken in the robbery and that Mr. Short took it. 
He admits that and he had it at his home where it was recovered by his 
mother and Detective Guyton. We know that he was at the scene and took 
part in it. 
Now, he has given a lot of reasons, ladies and gentlemen of the 


jury: He advanced a reason on this stand that he had implicated Mr. 
Blakney because of the fact that he had been beaten. You heard the 
detective deny that. He said that was not true and you alone will have to 


judge that aspect of it, but there is something else I ask you to remember: 
Mr. Short's mother was present at that precinct, ladies and gentlemen 

of the jury. She came down, as the detective told her to, and she was 
present in the precinct and she was there when these matters were being 
discussed and it was she who took the detective back to the house, journey- 
ed with him, Detective Guyton, and recovered this particular radio. That 
is uncontested, ladies and gentlemen of the jury; there is no evidence to 
the contrary. 

I called Detective Guyton, ladies and gentlemen of the jury. He 
told you the sequence of events and I think we can figure them out in 
our minds. I had talked to Mr. Strain and received this information from 
Mr. Strain that these two persons had left the premises at the time the 

robbery took place; they were on the dead run and as a result 
of that, he arrested Mr. Short. 

The detective told you that he brought Short to the precinct; that he 
talked to Short; that Short was advised of the fact that Mr. Strain had seen 
him at the scene. I believe Detective Guyton told you that Mr. Strain also 
came to the precinct. 

At this point, ladies and gentlemen of the jury, Short gave a story 
to the police implicating this defendant. The defendant was then arrested 
at the place where he worked. I think, ladies and gentlemen of the jury, 
the statement made by the defendant to the detective at the time he was 
arrested is particularly significant. He didn't deny then, ladies and 
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gentlemen of the jury, that he wasn't at the scene. In fact, he said yes, 
he had been there. The only thing he denied was hitting Mr. Potter. He 
admitted being in the men's room. He admitted there was a robbery. 
He admitted he was with this other man. He admitted he got part of the 
proceeds. And all he said was, "But I didn't hit him." 
* * * * x | 
FINAL ARGUMENT ON BEHALF OF THE GOVERNMENT 
BY MR. SMITH | 
* * * | 
MR. SMITH: * * * | 
My worthy opponent suggests to you in regard to Mr. Short that 
I pressured him when I went to talk to him. Well, ladies and gentlemen 
of the jury, I went to talk to him because I considered him a witness. 
He was duly reported to me as a witness by the Police Department and I 
28 have a right to talk to every witness. I went to talk to him and asked 
him what happened. You know what he told me because he’ told you on 
that stand. He told me exactly what happened: that he and Blakney had 
gone in there and committed this robbery. You know that I was surprised 
when his story was different on the stand. | 
But then, ladies and gentlemen of the jury, I questioned him some 
more. I questioned him about what he said in the cell block. I questioned 
him about that statement that is in evidence. I would like you to examine 


that, ladies and gentlemen. Take it with you and read it. It is in evidence. 
| 


tT s¢ here for your use when you deliberate in this case. | 

I said to him on the stand, "Is the statement true?” He said, 'Yes." 
In other words, ladies and gentlemen, he changed his story. 

Now, do you think that I threatened him on the stand to make him 
change that story with His Honor sitting here? Did I pressure him? 
Counsel suggests that I had him in bad circumstances because I visited 
him in the cell block and I exerted some kind of pressure on him. I 


submit to you, ladies and gentlemen, that never happened. 
* * * * * | 


38 


Then when you have that testimony if you find some credence to 
that, think of Mr. Short's testimony and fit it in like a jigsaw puzzle. 
Remember he has told two stories and you have a right to judge his 
testimony. I would ask you to judge it and to believe that much of it 
which you find is corroborated, that is, is bolstered by other testimony. 

* * * * * 
CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, as Iam certain you 
all know, at this point in the trial of a criminal case, the Court is required 
to instruct you as to the law that will govern you in reaching your verdict 
and it is, of course, your responsibility to accept the law as it is outlined 
to you by the Court. 

You are the judges of the facts in this case. You must determine 
what facts have been established by the evidence and then apply to those 
facts the law as it is outlined to you by the Court. 

Remember that the closing arguments by the attorneys do not con- 
stitute evidence in the case. What Mr. Smith and Mr. Ducker have said 
to you here in the last hour are efforts on their part to portray the 
evidence in a light which is most favorable to the client they represent. 
Their arguments, then, are not evidence nor are their recollections of the 
evidence binding upon you because it is your recollection of the evidence 
which must guide you in reaching your verdict in this case. 

You will, of course, take with you when you go into the jury room a 
copy of the indictment which has been returned by the grand jury in this 
case. An indictment is a rather formidable and, in fact, rather frightening 

document when you first look at it but an indictment is not evidence of 
any fact. This indictment is not proof of any fact in this case. The sole 
purpose of the indictment is to inform the defendant of the charge which 
has been preferred against him; to inform him and his attorney of the 
charge which must be answered here in open court. Remember, then, 
that the indictment is not evidence against the defendant. 

The indictment in this case charges the crime of robbery. The 


Grand Jury specifically charges that on or about January 13, 1962, withinthe 
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District of Columbia, James E. Blakney, by force and violence and 
against resistance and by sudden and stealthy seizure and snatching and by 
putting in fear, stole and took from the person and from the immediate 
actual possession of James Potter, property of James Potter, of the 
value of about $25, consisting of one wallet of the value of $1 -00, $4.00 
in money and one radio of the value of $20.00. | 

The crime of a robbery is defined in the Criminal Code of the 
District of Columbia as follows: "Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or by snatching or 


by putting in fear shall take from the person or the immediate actual 


possession of another anything of value" is guilty of the crime of 


robbery. 
You will observe that the crime of robbery may be committed in 

a variety of ways; whether against resistance or by sudden or stealthy 
seizure or by snatching or by putting in fear. These various methods 

of committing this crime are stated in the alternative in order, I suppose, 
that the law would embrace a robbery which was by way of a so-called 
yoking or a purse snatching on the street or by the use of a dangerous 
weapon. Congress, the maker of the law, enumerated several different 
ways by which robbery could be committed. It is only necessary that the 
Government prove beyond a reasonable doubt, of course, the commission 
of the offense in any one of these several enumerated ways. 

It is further the law in this jurisdiction that when two or more 
persons act together, that is, when they act in concert in the commission 
of a crime, the act of each participant is the act of all of the participants 
in that offense. 

The law is, of course, that this defendant is presumed to be innocent. 
This means that he is not required to prove his innocence to you but 
rather that the entire burden of proof is upon the Government, which must 


prove him guilty beyond a reasonable doubt. 
The Government, then, has the burden of proof of establishing that 
this defendant committed all of the elements of the offense 


40 


with which he is charged and if the Government fails to sustain this 
burden to your satisfaction then you, the jury, must find the defendant 
not guilty. 

The burden of proof upon the Government, however, is to prove the 
defendant guilty beyond a reasonable doubt but not beyond all doubt 
whatsoever. In other words, the Government must prove the defendant 
guilty to a moral certainty but not to an absolute or a mathematical 
certainty. As its name immediately suggests, a reasonable doubt is a 
doubt which is predicated upon your reasoning power, that is, a doubt 
for which you can give a reason to yourselves as contrasted to a doubt 


which might be predicated upon sympathy, upon prejudice or upon any 


other emotional factor. 

In determining whether the Government has established the charge 
against this defendant, you must consider and weigh the testimony of all 
of the witnesses who have appeared before you, the witnesses called by 
the Government as well as the witnesses called by the defendant. 

You are the sole judges of the credibility of the witnesses. It 
does seem to me that determining the credibility of the witnesses is going 

38 to be your most immediate task in the jury room. You must de- 
termine which of these witnesses you are going to believe and to what 
extent you are going to believe them. 

In determining how much credence, how much credibility you will 
give to the testimony of each witness, you have the right to consider the 
demeanor of the witness on the witness stand, his or her manner of 
testifying; whether! the witness impresses you as having an accurate 
memory and recollection of the facts about which the witness is testifying; 
whether the witness displays any favor or prejudice towards the Government 
or towards the defendant; and, of course, whether the witness displays 
any interest in the outcome of the case. 

All of these suggested criteria for determining credibility add up 
to the simple fact: Does the witness impress you as being a truth-telling 
individual? I think if you will appraise the testimony of all of these 
witnesses with that simple question, you will probably be virtually unanimous 
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in your appraisal of the credibility of the witnesses. 

If you believe any witness willfully testified falsely as to any 
material fact concerning which the witness could not possibly be mistaken, 
you are then at liberty, if you deem it desirable to do so, to disregard 

39 the entire testimony of that witness or any part of the testimony of 


that witness. : 

You are instructed that no inference of guilt arises against this 
defendant because of his failure to testify as a witness in his own behalf. 
The law in this jurisdiction says to each defendant in a criminal case, 
"You may or you may not take the witness stand, as you see fit.” It 
would be most unfair to tell the defendant that he did not have to take the 
witness stand if thereafter the jury was permitted to draw any inference 
of guilt because of, the defendant's failure to testify. Consequently, I 
repeat that no inference of guilt arises against the defendant because of 
his failure to testify as a witness in his own behalf. : 

With reference to the testimony of the several witnesses and with 
particular reference to Government's Exhibit No. 2, which is the signed 
statement of the witness Benjamin Leon Short, the law is very strict 
about the admission in evidence of any type of signed statement which is 
obtained by any type of coercion. There are disputes from time to 
time or conflicts between witnesses as to whether a statement was or 
was not given freely and voluntarily and under the Court's supervision, 
it becomes a question of fact for the jury to determine whether a witness 
did or did not voluntarily give a statement. i 

Continuing then with reference to Government's Exhibit No. 2, 
you have heard the testimony of the witness that he signed 'the statement 
and you have heard his testimony that the police beat him, jthat they 
coerced and threatened him and that was the reason he signed the statement. 
On the other hand, you have heard the Government witness, the detective, 
testify that the man gave the statement freely and voluntarily. It is now 


for you to decide whether the statement was or was not voluntarily given. 


If you find that the witness who signed the statement was in fact 


coerced into giving the statement, in other words if you believe his version 
of the signed statement, then you should not consider the statement as 
evidence. You should cut it out completely from your reasoning in the 
process by which you arrive at your verdict if you find that this was not 

a voluntary statement. If you find it was a voluntary statement, you should 
consider it along with all of the other evidence in the case. If you find 

that it was involuntarily given, then you should not consider it as evidence 
in the case. 


J 
There is a doctrine of evidence which may be new to you in your 


experience as jurors and that is the so-called doctrine of flight. The 
41 Government contends that the action of this defendant as recounted by 
the Government witness in fleeing from the bowling alley constituted 
flight from the scene of a crime. It is the law that flight is a type of testimony 
from which a jury may draw an inference of guilt. Consequently, the 
Government says that the flight of the defendant from the scene of the 
alleged crime constituted a flight for the purpose of avoiding arrest and 
that from this flight, the jury may draw an inference of guilt. Of course, 
the defendant denies completely that he was at the scene of the crime. 

You are instructed as a matter of law that flight means not only 
a leaving but means a leaving under a consciousness of guilt and for the 
purpose of evading arrest. If you find the defendant was in this case 
induced by fear of arrest to flee from the bowling alley, then this was 
a flight from justice and you may consider it as a circumstance indicating 
guilt. On the other hand, if you find from the testimony of the witnesses 
that the defendant was not at the scene of the crime, obviously there is 
no presumption of guilt arising from any flight in the case. 

There is a further rule of law to which the Court must invite your 
attention and that is that if a witness is peculiarly available to one side 
in a case, the absence of that witness from the trial of the case creates 
a presumption that his or her testimony would be unfavorable to the side 

failing to call the witness. 

You will observe that this rule of law relates to witnesses who are 
peculiarly available to one side in a case. Of course, both sides ina 


case of this kind have the right to subpoena any witness and this rule should 
be applied with caution and should be applied only to any situation in which 
one or the other side, in this case, the Government or the defendant, have 
peculiar knowledge about a witness which is probably not available to the 
other side. 
The defense offered by this defendant is what is recognized in the 


law and is popularly referred to as the defense of an alibi, that is, that 
the defendant was not at the scene where the crime charged was com- 
mitted. Obviously, if that is a person's situation, it is the only defense 
which can be offered under those circumstances. | 
The defense of alibi, then, is a legitimate, a legal ang a proper defense. 
But the defense of an alibi, like any other defense in a criminal case, 
should be considered by you with care and you are in this case to give 
the testimony produced by the defendant and on his behalf such weight and 
such consideration as you believe it is fairly entitled to receive. 
43 It is the Court's responsibility to instruct you as to the law in the 
case, It is your responsibility to accept the law as it is outlined to you 
by the Court. ! 
Your verdict in the case must be a unanimous one, which means that 
all twelve of you must concur in your verdict. | 
The Court has admitted two Government exhibits in evidence. You 
may have them in the jury room for your examination if you desire to see 
them. 
The Court cautions you not to permit your judgment, your intelli- 
gence or your reasoning to be swayed by prejudice, by sympathy or by 
ill will. Your verdict should be reached in accordance with the solemn 
oath you took that you would well and truly try this case and a true verdict 
render in accordance with the evidence and in accordance with the law 
as it is outlined to you by the Court. 
Will counsel approach the Bench. 
(At the Bench:) 
THE COURT: I will assume that counsel renew all of the hereto- 
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fore voiced requests for charges and that you renew any objections here- 
tofore made to charges or any objections to any request you made which 
was not granted by the Court. 
Mr. Smith, do you request any further charge? 
MR. SMITH: No, Your Honor. 
THE COURT: Do you have any objection to the charge as given? 
MR. SMITH: No, Your Honor. 
THE COURT: Mr. Ducker, do you request any further charge? 
MR. DUCKER: No, Your Honor. 
THE COURT: Do you have any objection to the charge as given? 
MR. DUCKER: None, Your Honor, but what has already been given. 
THE COURT: Very well. 


* * 


[Filed April 3, 1962] 


VERDICT OF JURY 


On this 3rd day of April, 1962, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause; 
Whereupon the jury resume their deliberations at 9:45 a.m.; thereupon 
the jury return into Court and upon their oath say that the defendant is 
Guilty as indicted; whereupon each and every member of the jury is 
asked if that is his or her verdict and each and every member thereof 
responds that it is. The defendant is remanded to the District of Columbia 
Jail and the case is referred to the Probation Officer of the Court. 

By direction of 


EDWARD A. TAMM 
Presiding Judge 
Criminal Court #3 


OK OK 


[ Filed May 11, 1962] 
JUDGMENT AND COMMITMENT 


On this 11th day of May, 1962 came the attorney for the government 


and the defendant ap,.eared in person and by counsel, Claire O. Ducker, 
Esquire. | 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation 
Section 2901, Title 22, D. C. Code as charged and the co’. rt having asked 
the defendant whether he has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary being shown or 
appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Two (2) years to Six (6) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ EDWARD A. TAMM 
United States District Judge. 


fad re ala os NN 


Clerk. 
A True Copy. Certified this 11th day of May, 1962 | 


(Signed) HARRY M. HULL (By) /s/ Jerry K. Emrich 
Clerk | Deputy Clerk. 
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QUESTIONS PRESENTED 


A Government witness’ prior written statement, consistent 
with his testimony, was admitted in evidence. The witness then 
repudiated his earlier testimony and the written statement as 
well. In the opinion of appellee the following questions are 
presented: 

1. Did the prosecutor in closing argument use the written 
statement for the truth of its contents, and if so, was this re- 
versible error in the context of this case? 

2. Did the trial court properly refuse to instruct the jury that 
none of the witness’ testimony could be considered as part of 
the Government’s case? 

3. Did the trial court commit reversible error by not, sua 
sponte, instructing the jury that the witness’ written statement 
was to be given no substantive weight? 

(I) 


Counterstatement of the case 
Statute and rules involved. 
Summary of argument. 
Introduction 
Argument: 
I. The prosecutor did not use the prior written statement ofa 
Government witness substantively. 
Ii. Even if the prosecutor made substantive use of the prior 
written statement, this was not reversible error 
III. The failure of the trial judge to instruct the jury, sua sponte, 
that the witness Short’s written statement could not be 
considered for its substantive value was not reversible 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17518 


James E. BLAKNEY, APPELLANT 
v 
Unrrep SraTes oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was convicted of robbery after trial by jury on 
-April 8, 1962 and on May 11, 1962 sentenced to two to six years 
imprisonment. This Court granted him leave to appeal in 
forma pauperis (J.A. 1, 44, 45). 

Appellant’s trial may be summarized as follows: ; 
James Potter testified that at about 10:30 p.m., January 13, 
1962, while in the men’s room of a bowling alley in Washington, 
he was grabbed from behind, beaten, and robbed by two men 
(J.A. 3,4). His wallet, which contained about $4.00, and his 
‘radio were taken (J.A. 4). 

Ronald Strain, 18 years old, an acquaintance of appellant, 
testified that at about 10:30 or 10:45 p.m., January 13, he was 
standing about a door from the bowling alley, when he saw 
appellant Blakney and a companion named Leon Short (also 
known to the witness) run out of the alley and flee down the 
street (J.A. 6,7). Blakney said as he ran by: “Man, you had 
better come on and run with us” (J.A.7). The following day, 


(1) 
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Blakney said to the witness: “We have got one down at the 
bowling alley” (J.A.8). 

Leon Short was called as 2 Government witness. Action had 
been taken concerning him in the Juvenile Court for this rob- 
bery (J.A. 13). (The jury was not advised of this.) Short 
turned out to be a classic “spinning” witness. In response to 
questioning of the prosecutor, he stated that Blakney was not 
in the bowling alley with him on the night of January 13 (J.A. 
14). The prosecutor announced surprise (J.A. 14) and ob- 
tained leave of court to lead the witness. Appellant objected 
to any use of the witness’ answers as part of the Government’s 
case-in-chief (J.A. 15), stating that the witness could be led 
only “to prove the credibility of the witness.” 

The witness thereafter stated that he alone had robbed Potter 
(J.A. 16). The prosecutor then confronted the witness with 
statements that he had made to the prosecutor in a pre-trial 
interview (J.A. 17). Appellant at this point registered a 
blanket objection to “cross examination and impeachment of 
his own witness for the purposes of his case in chief” (J.A. 17). 

During the impeachment, the witness admitted (1) that he 
had earlier stated to the prosecutor that the defendant had 
committed the robbery with him, (2) that that earlier state- 
ment was the truth, and (3) that his testimony on trial was a lie 
(J.A. 18, 19). Introduced into evidence at this point was a 
written statement of the witness, incriminating himself and the 
appellant (J.A. 19-22). Appellant unsuccessfully objected to 
the introduction of this statement as “self-serving” (J.A. 21). 

On cross-examination, after first stating that appellant had 
participated in the robbery (J.A. 23), the witness again changed 
coats. He said the police beat him after he had first denied the 
crime (J.A. 23, 24). That, he said, was the reason why he had 
testified against the appellant on trial. He said he did not fear 
reprisal for telling the “truth” on trial; he could not, though, 
explain why he “lied” to the prosecutor during direct examina- 
tion (J.A. 24). Thus, the witness repudiated his recantation, 
and stated that the appellant was not with him at the time of 
the robbery (J.A. 25). He further denied the truth of the writ- 
ten statement on re-direct examination (J.A. 26). 
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Detective Guyton testified that Short had confessed to com- 
mitting the crime with appellant (J.A. 29), and that petitioner 
had admitted his involvement in the crime (e.g. sharing the 
proceeds) though he had denied having yoked Potter (J.A. 30). 

During the prosecutor’s closing argument, as he reviewed 
the testimony of the witness Short, appellant stated a general 
objection to any use by the Government of any part of Short’s 
testimony as part of its case (J.A. 34-35). The prosecutor then 
concluded his summary of Short’s testimony, and stated “You, 
ladies and gentlemen of the jury, will have to judge the credi- 
bility and the weight to be given to his testimony” (J.A. 35). 
The prosecutor then suggested that some of Short’s testimony 
had a ring of truth (obviously, that which incriminated ap- 
pellant) (J.A. 35-36). 

In closing argument, the prosecutor responded to appellant’s 
counsel’s suggestion that he, the prosecutor, had “pressured” 
Short. He called the jury’s attention to Short’s written state- 
ment. He concluded: 


Remember he has told two stories and you have a right 
to judge his testimony. I would ask you to judge it and 


to believe that much of it which you find is corroborated, 
that is, is bolstered by other testimony. (J.A. 37, 38.) 


Appellant orally requested an instruction “that the testi- 
mony given by Short must be completely disregarded as far as 
the evidence in chief of the Government’s case on the grounds 
that that was allowed solely for the purpose of attacking the 
credibility of the witness.” The request was denied. (Supp. 
Transcript 3.) 

The trial judge’s charge made no specific reference to the 
testimony of the witness Short. The trial judge’s charge as to 
the credibility of witness, however, was extensive. 


In determining whether the Government has estab- 
lished the charge against this defendant, you must con- 
sider and weigh the testimony of all of the witnesses who 
have appeared before you, the witnesses called by the 
Government as well as the witnesses called by the 
defendant. 
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You are the sole judges of the credibility of the wit- 
nesses. It does seem to me that determining the credi- 
bility of the witnesses is going to be your most immediate 
task in the jury room. You must determine which of 
these witnesses you are going to believe and to what 
extent you are going to believe them. 

In determining how much credence, how much credi- 
bility you will give to the testimony of each witness you 
have the right to consider the demeanor of the witness 
on the witness stand, his or her manner of testifying; 
whether the witness impresses you as having an accurate 
memory and recollection of the facts about which the 
witness is testifying; whether the witness displays any 
favor or prejudice towards the Government or towards 
the defendant; and, of course, whether the witness dis- 
plays any interest in the outcome of the case. 

All of these suggested criteria for determining credi- 
bility add up to the simple fact. Does the witness im- 
press you as being a truth-telling individual? I think 
if you will appraise the testimony of all of these wit- 
nesses with that simple question, you will probably be 
virtually unanimous in your appraisal of the credibility 
of the witnesses. 

If you believe any witness willfully testified falsely as 
to any material fact concerning which the witness could 
not possibly be mistaken, you are then at liberty, if you 
deem it desirable to do so, to disregard the entire testi- 
mony of that witness or any part of the testimony of that 
witness. (J.A. 40-41.) 


The jury was charged as to the voluntariness of Short’s writ- 
ten statement (J.A. 41-42). 
STATUTE AND RULES INVOLVED 
Title 14, District of Columbia Code (1961), Section 104 
provides: 


Impeachment of own witness—Surprise—Whenever 
the court shall be satisfied that the party producing a 
witness has been taken by surprise by the testimony of 
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such witness, such party may, in the discretion of the 
court, be allowed to prove, for the purpose only of affect- 
ing the credibility of the witness, that the witness has 
made to such party or to his attorney statements sub- 
stantially variant from his sworn testimony about ma- 
terial facts in the cause; but before such proof can be 
given the circumstances of the supposed statement suffi- 
cient to designate the particular occasion must be men- 
tioned to the witness, and he must be asked whether or 
not he made such statements and if so allowed to explain 
them. 


Rule 30, Federal Rules of Criminal Procedure provides: 


At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At the 
same time copies of such requests shall be furnished to 
adverse parties. The court shall inform counsel of its 
proposed action upon the requests prior to their argu- 
ments to the jury, but the court shall instruct the jury 
after the arguments are completed. No party may as- 
sign as error any portion of the charge or omission there- 
from unless he objects thereto before the jury retires to 
consider its verdict, stating distinctly the matter to which 
he objects and the grounds of his objection. Opportunity 
shall be given to make the objection out of the hearing 
of the jury. 


Rule 52, Federal Rules of Criminal Procedure provides: 


(a) Harmless Error. Any error, defect, irregularity 
or variance which does not affect substantial rights shall 
be disregarded. 

(b) Plain Error. Plain errors or defects affecting sub- 
stantial rights may be noticed although they were not 
brought to the attention of the court. 
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SUMMARY OF ARGUMENT — 


A review of the record in this case shows that the prosecutor 
did not argue to the jury the truth of a prior written statement 
of a hostile witness, but rather, argued the truth of part of the 
witness’ testimony elicited on direct examination. Even had 
the prosecutor argued the truth of the statement, no error would 
appear, since the limitation on such argument exists only in 
cases where the witness at no time adopts the statement as true. 
In any event, assuming substantive use of the statement by the 
prosecutor, and further assuming that such use would be error, 
the error would not warrant reversal, since it could not have 
adversely affected appellant’s substantial rights. The prose- 
cutor could argue, and did, the truth of the testimony of the 
witness; argument, if any, as to the truth of the written coun- 
terpart of that testimony, if error, was harmless error. 

The trial judge properly refused to instruct the jury to dis- 
regard completely the testimony of the witness Short. Such an 
instruction has no premise in law. 

The trial judge did not commit reversible error in not in- 
structing the jury, sua sponte, as to the limited use to be made 
of the witness Short’s prior written statement. First, such an 
instruction is mandatory only in cases where the witness at all 
times fails to adopt his prior statement as true. Second, assum- 
ing such an instruction was appropriate, in the circumstances 
of this case its absence does not compel reversal. Appellant 
failed to request such an instruction. Testimony from wit- 
nesses other than the witness Short clearly established appel- 
lant’s guilt beyond a reasonable doubt. Finally, in view of the 
questionable efficacy of the instruction, its position of disrepute 
in the minds of legal scholars, and the practically impossible 
duty it would have imposed on the jury (to consider the written 
counterpart of testimony only as to credibility, though free to 
consider the testimony itself substantively), the absence of the 
instruction cannot be deemed plain error affecting substantial 
rights. Rule 30, Fed. R. Crim. P. is controlling. 
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INTRODUCTION 


The law is settled in this jurisdiction that the prosecutor's 
substantive? use of a prior written statement of a Govern- 
ment witness, inconsistent with the witness’s trial testimony, 
is reversible error where the jury is not instructed to consider 
the statement only as affecting the witness’s credibility. 
Wheeler v. United States, 93 U.S. App. D.C. 159, 211 F. 2d 19 
(1953). And this Court has further suggested, though not 
held, that regardless of the prosecutor’s use of the statement, 
a failure to instruct the jury as to the statement’s limited pur- 
pose might also be reversible error. Robinson v. United States, 
—— US. App. D.C. —, 308 F. 2d 327 (1962). 

In the case at bar, however, the prosecutor did not make 
substantive use of a prior written statement of a Government 
witness. Moreover, unlike in Wheeler and Robinson, the 
witness in the instant case whose prior statement was put in 
evidence adopted that statement during the course of his 
testimony. Accordingly, this case is factually far removed 
from Wheeler and Robinson, and the latter cases are not 


controlling. 
ARGUMENT 


I. The prosecutor did not use the prior written statement of 
a Government witness substantively 


The Government’s witness Short first testified, in response 
to the prosecutor’s direct examination, that appellant was not 
involved in the robbery. The prosecutor announced surprise, 
and was allowed by the trial judge to lead his witness. He 
did so, and the witness, first acknowledging that a few days 
before the trial he had told the prosecutor a different story, 
repudiated his exculpation of appellant and linked him to the 
crime. At this point, the witness’s written statement, given to 
the police some time prior to trial, and corroborating the trial 
testimony, was introduced into evidence over appellant’s ob- 
jection? Then, on cross-examination, the witness repudiated 


1By “substantive use” we mean argument seeking to persuade the jury 
that the statement is a truthful narrative. 

? Appellee concedes that this was, at this juncture in the trial, error. It 
is our position, however, that the error was harmless, since the statement 
would have been admissible on re-direct examination. 
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both the statement and his earlier testimony. He thus left 
the witness stand having testified both for and against 
appellant. 

The prosecutor was free to argue to the jury that part of the 
witness’ testimony was to be believed—obviously, that part 
which incriminated appellant.2 Tenpenney v. United States, 
285 F. 2d 214 (6th Cir. 1960) (and cases collected) ; Zimberg 
v. United States, 142 F. 2d 132 (1st Cir. 1944). See Shelton v. 
United States, 83 U.S. App. D.C. 257, 169 F. 2d 660 (1948), 
cert. denied, 335 U.S.826. And this he did: 


[Y]Jou heard Mr. Short turn around in his testimony 
and say that what he had told me earlier was true, what 
he told the police was true; that the statement he made 
to the police immediately following his arrest was true; 
that the defendant Blakney had been with him, had 
entered the bowling alley, had grabbed this man from 
the rear and robbed him. He admitted and stated that 
allof that wastrue.” (J.A.35.) 

I would like to say to you, ladies and gentlemen of 
the jury, there are some particular things in his story 
which I think have a ring of truth in them. In the first 


place, ladies and gentlemen of the jury, we know that 
this radio was taken in the robbery and that Mr. Short 
took it. He admits that and he had it at his home where 
it was recovered by his mother and Detective Guyton. 
We know that he was at the scene and took part in 
it. (J.A. 35, 36.) 


The prosecutor, in short, argued that what the witness had told 
him on direct examination was the truth, and that what the 
witness said on cross-examination was false. Of course, to the 
extent that the witness’s written statement duplicated his direct 
testimony, the statement was, by necessary implication, argued 
as containing truth. But this was surely permissible and logical. 
To suggest that the prosecutor could argue the truth of part of 
the testimony, and simultaneously to suggest that he could not 


* accordingly, appellant’s attacks on the charge to the jury in this respect 
are not well founded. 
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argue as true that part of the testimony which was duplicated 
by the written statement, would be a classic case of taking with 
the left hand what is given with the right. Significantly, the 
prosecutor did not argue to the jury that the written statement 
was a true narrative. Rather, he argued that the witness’s 
testimony in response to his interrogation was truthful, includ- 
ing the witness’s assertion at trial that the written statement 
was true. 

The standard case of prosecutorial “abuse” in the use of prior 
statements of a witness called by him is found where the prior 
statement is inconsistent with the trial testimony, is repudiated 
by the witness, and is argued as being a truthful narrative by 
the prosecutor. In the case at bar, the prior statement of the 
witness was not inconsistent with parts of his testimony, was 
at one point adopted by the witness as true, and was not itself 
argued for its substantive value by the prosecutor. In these 
circumstances, it can hardly be said that the prosecutor invited 
the jury to “accept as the truth the earlier statements in prefer- 
ence to those made on the stand * * *” [Emphasis supplied.] 
DiCarlo v. United States, 6 F. 2d 364, 368 (2d. Cir. 1925), cert. 
denied, 268 U.S. 706, cited in Wheeler v. United States, supra, 
93 U.S. App. D.C. at 166, 211 F. 2d at 26. 


II. Even if the prosecutor made substantive use of the prior 
written statement, this was not reversible error 


Assuming, arguendo, the prosecutor’s substantive use of the 
witness Short’s written statement, no error warranting reversal 
appears. First, by no means is it clear that substantive use of 
the statement, in the circumstances of this case, would be 
erroneous. The substantive use of a statement which parallels 
the testimony of the witness is not of itself error, though the 
admission of the statement might have been erroneous. In the 
instant case, though the statement, at the time of its admission, 
was erroneously admitted, it would properly have been ad- 
mitted ashort while later when the witness repudiated the truth 
of its contents. Of course, had the witness not earlier affirmed 
the truth of the contents, substantive use of the statement 
would have been error. Wheeler v. United States, supra. But 
here, where the statement was untimely admitted, though 
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properly in evidence, and where the witness at one point in his 
testimony affirmed the truth of its contents, it is by no means 
clear that substantive use of the statements by the prosecutor 
is proscribed. 

We think it appropriate at this point to set forth at some 
length the views of Professor McCormick on this issue: ¢ 


The reason for the orthodox view that a previous state- 
ment of the witness, though admissible to impeach, is not 
evidence of the facts stated, is clear and obvious. When 
used for that purpose, the statement is hearsay. Its 
value rests on the credit of the declarant, who was not 
under oath nor subject to cross-examination, when the 
statement was made. 

Nevertheless, there are reasons for a contrary view, 
that the statements should be received as “substantive” 
evidence of their truth. These reasons are not so obvi- 
ous. They depend upon judgments as to the balancing 
of values, but the more maturely they are considered, 
the more impressive they seem. [Footnote omitted.] 

The two safeguards of the truth of testimony on the 
stand are the oath, with its accompanying liability to 
punishment for perjury, and the probe of cross- 
examination. It is only the former, the oath and its 
accompanying liability, that are lacking when the 
previous statement of a witness now on the stand or 
available in court, is offered in proof of the facts stated. 
Probably most trial lawyers and most students in the 
field of evidence would now agree that the oath and the 
penalties of perjury, though of substantial value, are 
not the principal safeguard of the trustworthiness of 
testimony. [Footnote omitted.] In the common law 
tradition the affidavit, under oath as it is, does not gain 
admission as evidence at a plenary trial. Moreover, of 
all the fifteen or so instances when hearsay evidence 
is admitted exceptionally, only one exception requires 
that the hearsay to come in must have been under oath. 
That instance, namely prior testimony, can moreover 


“McCormick, The Turncoat Witness: Previous Statements As Substantive 
Bvidence, 25 Texas L. Rev. 573, 575-77 (1947). 
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probably best be understood as a situation where the 
policy of the hearsay rule has been satisfied rather than 
as an exception to its requirements. [Footnote 
omitted.} 

It would doubtless be generally agreed among courts 
and lawyers, and among writers in the evidence field, 
that by all odds the major safeguard of the veracity of 
testimony and its main factor of superiority to out- 
of-court statements is its subjection to the test of cross- 
examination. [Footnote omitted.] 

If the prior statement of the witness is contradictory 
of his present story on the stand, the opportunity for 
testing the veracity of the two stories by the two parties 
through cross-examination and re-examination is ideal. 
Too often the cross-examiner of a dubious witness is 
faced by a smooth, blank wall. The witness has been 
able throughout to present a narrative which may be 
false, yet is consistent with itself and offers no foot- 
hold for the climber who would look beyond. But the 
witness who has told one story eforetime and another 
today has opened the gates to all the vistas of truth 
which the common law practice of cross-examination 
and re-examination was invented to explore. It will 
go hard, but the two questioners will lay bare the sources 
of the change of face, in forgetfulness, carelessness, pity, 
terror or greed, and thus reveal which is the true story 
and which the false. It is hard to escape the view 
that evidence of a previous inconsistent statement, 
when the declarant is on the stand to explain if he can, 
has in high degree the safeguards of examined testi- 
mony. 


Professor McCormick concludes: 


The rule against the use of prior statements substan- 
tively, then, is basically misguided, it is believed, in at- 
tempting to deny such statements the full probative 
effect to which they are reasonably entitled. (25 Texas 
L. Rev. at 579.) 
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We subscribe to these views, and submit that substantive use 
of the witness Short’s prior statement would not have been 
error. 

Assuming, in any event that substantive use of the state- 
ment is considered error, the error would not warrant reversal. 
Since the prosecutor could legitimately argue to the jury that 
the witness’s direct testimony was true it would be, as a practi- 
cal matter, meaningless to say that a document which, in effect, 
is a transcript of that testimony may not be considered as 
substantive evidence. It is, we submit, unrealistic to contend 
that the jury’s consideration of the written version (indeed, a 
repudiated written version) of oral testimony substantially 
prejudiced appellant. 

In this connection, we note that appellant raised no proper 
objection to the arguments of the prosecutor. He asked that 
the prosecutor be prevented from using any part of the testi- 
mony of the witness Short as part of his case-in-chief (J.A. 
34-35). Such an objection was properly overruled; the prose- 
cutor could argue that part of Short’s testimony could be taken 
as true. See Tenpenney v. United States, supra; Zimberg v. 
United States, supra. 


III. The failure of the trial judge to instruct the jury, sua 
sponte, that the witness Short’s written statement could not 
be considered for its substantive value was not reversible 
error 


Appellant did not request the trial judge to instruct the 
jury that the witness Short’s written statement could be con- 
sidered only as affecting the witness’s credibility. Rather, 


I would also like an instruction that the testimony given 
by Short must be completely disregarded as far as the 
evidence in chief of the Government’s case on the 
grounds that that was allowed solely for the purpose of 
attacking the credibility of the witness. I think the 
witness’s credibility has been attacked and in the final 
analysis he testified exculpating the defendant Blakney. 
(Supp. Transcript p. 3.) 
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Accordingly, Rule 30, Fed. R. Crim. P. precludes appellant from 
excepting to the jury instructions initially on appeal.® And 
this is not a case for the exercise of Rule 52(b) discretion. For 
the instruction in question would ask the jurors to perform a 
task which, we suggest, would ask too much of them—an in- 
struction to consider a written version of testimony only as it 
affects credibility, notwithstanding their freedom to consider 
the testimony substantively. The comments of Judge Hand in 
United States v. Allied Stevedoring Corp., 241 F. 2d 925, 933-34 
(2d Cir. 1957) are, in this connection, particularly apt: 


It is one thing to put in a statement of a person not 
before the jury: that is indeed hearsay bare and un- 
redeemed. But itis quite a different matter to use them 
when the witness is before the jury, as part of the evi- 
dence derived from him of what is the truth, for it may 
be highly probative to observe and mark the manner of 
his denial, which is as much a part of his conduct on the 
stand as the words he utters. Again and again in all 
sorts of situations we become satisfied, even without 
earlier contradiction, not only that a denial is false, but 
that the truth is the opposite: “The lady doth protest 
too much, methinks.” This is not to rely upon the state- 
ment as a ground of inference, taken apart from the sum 
of all that appears in court; it is to allow the jury to use 
the whole congeries of all that they see and hear to tell 
where the truth lies. We and other courts have a num- 
ber of times allowed this course to be taken. [DiCarlo v. 
United States, 2 Cir., 6 F. 2d 364; Curtis v. United States, 
10 Cir. 67 F. 2d 943; London Guarantee & Accident Co. 
v. Woelfle, supra, 88 F. 2d 325; Wheeler v. United States, 
93 U.S. App. D.C. 159, 211 F. 2d 19, 26; United States 
v. Graham, 2 Cir., 102 F. 2d 436, 443.] Indeed to deny 
this is to hold that nothing that comes from a witness on 
the stand can be used in support of the issue except his 
words under oath: the rest of his conduct may be used 
to refute what he asserts, but for nothing else. In short, 


A trial judge need not correct incorrect instructions submitted to him. 
George v. United States, 75 U.S. App. D.C. 197, 201, 125 F. 2d 559, 563 (1942). 
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out of the whole nexus of his conduct before the jury, 
they may treat those words alone as affirmatively 
relevant. 

For the foregoing reasons we should not have been 
willing to reject the contradictory statements, even had 
the jury been allowed to use them as part of the evidence 
though the declarants did not “adopt” them. Why it 
should be thought improper to accept an earlier state- 
ment that the witness does “adopt,” we are not advised. 
It is not, however, necessary in the case at bar to hold 
that the earlier statements might have been so used, 
because in the “supplementary” charge the judge made 
it abundantly clear that, except in the case of the de- 
dendants themselves, only the witnesses’ testimony on 
the stand was to be taken as evidentiary. However 
unlikely it may be that this is a feat possible for most 
minds, when the contradictions have once come before 
them, it is not as difficult as that required by the more 
intricate bit of mental gymnastic involved in confining 
the use of a defendant’s admissions when they concern 
other defendants as well as him. Delli Paoli v. United 


States, 77 S. Ct. 294. We should indeed welcome any 
efforts that help disentangle us from the archaisms that 
still impede our pursuit of truth. 


And Professor McCormick endorses this appraisal: 


The only available sanction for our rule is an instruc- 
tion that the jury must not consider the prior statements 
of the witness as substantive evidence on the main issue, 
but solely as bearing on the credibility of the witness. 
Such an instruction, as seems to be generally agreed, is 
a mere verbal ritual. [Footnote omitted.] The dis- 
tinction is not one that most jurors would understand. 
[Footnote omitted.] If they could understand it, it 
seems doubtful that they would attempt to follow it. 
Texas trial judges seem to consider the instruction a 
futile gesture. [Footnote omitted.] If the prior state- 
ment and the present testimony are to be considered and 
compared, what is the purpose? The intuitive good 
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sense of laymen and of lawyers seems to agree that the 
only rational purpose is not merely to weigh the credi- 
bility of the testimony, but to decide which of the two 
stories is true. [Footnote omitted.] To do this is or- 
dinarily to decide the substantive issue.° 


The witness Short, furthermore, was not crucial to appellant’s 
conviction. Ronald Strain testified as to highly incriminating 
statements made by appellant at and about the scene of the 
robbery (J.A.6-8). Detective Guyton testified as to appellant’s 
admission that he was present when James Potter had been 
yoked, and had shared in the proceeds of the crime (J.A. 30). 
With this evidence before the jury, it is apparent that Short’s 
testimony was insignificant in the proof of appellant’s guilt. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court should be affirmed. 


Davin C. ACHESON, 
United States Attorney. 
FRANK Q. NEBEKER, 
Donat §. Smirz, 
Barry SIMAN, 
Assistant United States Attorneys. 


“McCormick at 580-81. D.C. Code § 14-104 does not compel a rejection 
of these views in the circumstances of this case (again, assuming the sub- 
stantive use of Short’s prior statement). One, the statute does not purport 
to overrule Rule 52(a), Fed. R. Crim. P,; it does not automatically compel 
reversal when not scrupulously complied with. Two, it clearly contemplates, 
a situation where the prior statement is in conflict with all the witnesses’ 
testimony— where the prosecutor finds no testimonal assertion favorable. 
But such is not the case at bar. 
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